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question is, shall the interests of creditors give way before the neces- 
sities of the business world? There is still a chance that the answer 
will be in the affirmative, and that the extreme mercantile view will 
be accepted, or at least that, in the final draft of the act, the ten-day 
period will be materially extended. 19 Harvard Law Review 370. 



Bankruptcy — Partnership — When Not Insolvent. — Where the assets 
of a partnership together with the individual properties of each part- 
ner greatly exceed their liabilities the partnership is not insolvent 
within the meaning of the Bankruptcy Act, 1898. In re Perley & 
Hays, 15 Am. B. R. 54. 



Preference — Act of Bankruptcy — Equitable Assignment of Insur- 
ance as Collateral Security. — The agreement of an alleged bankrupt, 
while solvent, upon obtaining a loan from a bank, to insure the 
goods purchased with the money and assign the insurance to the bank 
as collateral security, operates as an equitable assignment of the 
policies, though no actual assignment took place until after a loss, 
at which time the borrower was insolvent, the equitable lien created 
thereby was protected by section 67 of the Bankrupt Act, 1898, and 
the actual assignment of policies, made after the loss, did not consti- 
tute an act of bankruptcy under section 3 of said act. Wilder v. 
Watts, 15 Am. B. R. 57. 



Trustee in Bankruptcy — Right to Combination of Bankrupt's Safe. 

— The president and treasurer of a bankrupt corporation may be re- 
quired to disclose to the trustee the combination. of a safe alleged to 
belong to the bankrupt at the time of the filing of the petition in 
bankruptcy. Matter of Hooks' Smelting Co., 15 Am. B. R. 83. 



Liability of Receiving Carrier for Loss Beyond Its Own Line. — 
Wilkinson v. Norfolk & Western Ry. Co., 11 Va. Law Reg. 215, Va. 
Code 1904, Sec. 129c (24) & 12941.— The case of Wilkinson v. Norfolk 
& Western Ry. Co., reported in our July number (11 Va. Law Reg. 215) 
was received by the Register in the form in which it was reported, but 
we now wish to correct the report in accordance with the communi- 
cation from which we quote. In a letter to Mr. A. W. Patterson, 
of Richmond, dated September 18, 1905, Judge W. B. Martin, who 
delivered the opinion in that case, says: "In the case before me I 
did not hold that the statute referred to was unconstitutional. The 
plaintiff filed a declaration alleging that the defendants had received 
his goods and contracted to carry them from Radford to New York. 
The address was to some one in New York and I think the rate of 
freight was the through rate. Upon the trial before a jury, the 
plaintiff introduced a bill of lading by which the railroad contracted 
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to carry to its terminus and deliver to connecting carrier. I held 
there was a variance. The plaintiff quoted the statute: I held 
it did not cure the variance, and if it applied to a contract of this 
sort, it was unconstitutional, I thought, both because of the inter- 
state commerce clause and the contract clause of the Constitution. 

You will see from this statement that my case did not come 
within the decision of the United States Supreme Court in the case 
you have cited from Missouri: on the contrary in that case, as you 
quote it, it was because the statute did not cover a case like the one 
before me, that they held it valid. Upon my holding that the 
plaintiff could not recover because of this variance, his counsel took 
a nonsuit, and afterwards told me that he thought I was clearly 
right." 



Negotiable Instruments — What Duress Invalidates Delivery. — Un- 
der Sec. 30 of the N. I. L,., an instrument is negotiated when it is 
transferred from one person to another in such manner as to con- 
stitute the transferee the holder thereof; and if it is payable to order 
it is negotiated by the endorsement of the holder completed by de- 
livery. 

Under Sec. 191, delivery means transfer of possession, actual or 
constructive, from one person to another. 

Under Sec. 16, every contract on a negotiable instrument is com- 
plete and revocable until delivery of the instrument for the purpose 
of giving effect thereto. As between immediate parties, the delivery, 
in order to be effectual, must either be made by or under authority 
of the party making, * * * or endorsing the instrument. 

"Delivery of the instrument, either actual or constructive, forms 
part of the contract of endorsement, as well as of transfer by as- 
signment, and is essential in general to complete legal transfer." 
7 Cyc. 814. It is essential that there be an intention on the part of 
the holder to relinquish his possession of the instrument for the 
purpose of negotiation, and obtaining it by duress or fraud is in- 
sufficient. In order for a delivery to be complete and valid, there 
must be an intention to deliver the instrument and the only defenses 
to an actual transfer of possession are fraud, duress, and mistake Id. 

It is a general rule that imprisonment by older of the law is not 
duress, but to constitute duress of imprisonment, either the im- 
prisonment or the duress must be tortious and unlawful. Mascolo v. 
Montesanto, 61 Conn. 50; Watkins v. Baird, 6 Mass. 506, 4 Am. 
Dec. 170. 

Duress per minas which would invalidate a contract must be threats 
such as would naturally excite such a fear as would overcome the 
will of a person of ordinary courage; and such fear must be grounded 
upon reasonable belief, that the person who threatens has at hand 



